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No. 3009. 

ROSETTA SMITH, Administratrix of Henry E. Smith, 

Deceased, Appellant, 

V8. 

PHILADELPHIA, BALTIMORE & WASHINGTON 
RAILROAD COMPANY, Appellee. 


BRIEF FOR APPELLEE. 


Statement of Facts. 

At the close of all the testimony this case was submitted 
to the jury subject to the opinion of the trial justice upon a 
question of law reserved, counsel for the plaintiff expressly 
consenting to such course. The jury returned its verdict in 
favor of plaintiff for $500, but the court thereafter entered 
judgment for defendant on the point of law reserved. Plain¬ 
tiff appeals from the judgment so entered in favor of the 
defendant. 


11 






2 


Plaintiff, as administratrix of her husband, Henry E. 
Smith, sues the Philadelphia, Baltimore & W ashington Rail¬ 
road Company, as sole defendant, to recover damages laid at 
$10,000 on account of the death of plaintiff’s intestate, from 
injuries inflicted upon him by a southbound engine belong¬ 
ing to and operated by employees of the Southern Railway 
Company at a point just ea*t of the bridge or elevated struc¬ 
ture upon which the railroad tracks of defendant are carried 
over Sixth street southwest, near the intersection of D street 
and Virginia avenue. 

Deceased had been employed by the defendant for many 
years as a trackman, one of his duties being to look out for 
the oil signal lamps along the tracks in South Washington. 

On behalf of the defendant. Joshua N. W T alker, a South¬ 
ern Railway engineman. who had been so employed by the 
Southern Railway Company for twenty-three years, testified 
that he was operating the engine in question at a speed of 
about ten miles an hour as he approached Sixth street on his 
way to Alexandria; that he was sitting on his l>ox looking 
ahead on the right side of the engine and saw a man. whose 
name he afterwards learned was Henry E. Smith, walking 
in the same direction in which the engine was moving, such 
engine being headed south; that when he first saw Smith, 
Smith was north of and clear of track No. 4 (the northern¬ 
most track of the four tracks which cross Sixth street at that 
point), and Smith gave no indication of an intention to 
change his direction; that Smith “was off the track and just 
before the engine got to him he turned a little and stepped 
right up in front of my engine. T immediately blew my 
whistle and practically at the same time threw my brakes in 
emergency. I did not know whether he had gone across or 
not. I asked my fireman if T hit him, and he said ‘yes/ I 
stopped and he was lying right at the rear of the tank on 
the left-hand side.” Smith “just turned and never looked 
back at all. He just turned and stepped up on the track 
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with his head hung down.” There were no obstructions or 
nines to obscure the vision as the train approached Sixth 
street. (The plaintiff had theretofore testified that at the time 

of the accident her husbands eyesight and hearing were 
good.) 

W illiain L. Miller, who had l»een employed by the South¬ 
ern Railway Company as fireman for eight years, testified 
that he was on the left side of the engine looking ahead; 
that the engine was headed south in the direction in which 
it was moving, so that the front of the engine obstructed his 
view towards the right; that he did not see Smith on the 
right and the first lie knew of the accident was hearing the 
whistle sounded and hearing Walker ask “Did I hit him;” 
at that time Smith was struck and rolled out on the left side 
" here Miller could see his body. The engine was going 
from eight to ten miles an hour and stopped within an engine 
length from the moment the whistle sounded. 

Arthur N. Colson, an engineman employed by the B. & 
O. R. R. Co., testified that lie was on a B. & 0. freight train 
going north on track No. 1 (the southernmost track at the 
point in question) and he saw a Southern Railway engine 
headed south running at about ten miles an hour; that his 
attention was attracted by the whistle being sounded on the 
Southern engine, looked around and saw a man fall over 
the bumper or pilot of the engine. 

Smith died without regaining consciousness and the fore¬ 
going were the only eve witnesses of the accident. 

The plaintiff’s sole witness respecting occurrences approxi¬ 
mating the time of the accident was Mrs. Ida M. Dalton, a 
niece of the plaintiff, who testified that she was looking out 
of the second-story window of her residence, which was 
located at the corner of Sixth and D streets, south of and 
across the street from the scene of the accident, such second- 
story window being about on a level with the elevated tracks; 
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that “a few minute? before he was killed, she had been talk¬ 
ing to him (deceased) when he was cleaning the switch 
lamps;” that a long freight train came along the track near¬ 
est to her ; that while the freight train was passing, she saw 
over the top of the freight train a Southern engine coming 
from Union Station on the north track, four tracks over, 
going as fast as it could, faster than they always go, and run¬ 
ning backward; that when she heard the whistle sounded in 
an unusual manner, she rushed downstairs, across the street 
and found her uncle’s body on the parking by track four; 
that she knew it was an engine of the Southern Railway Com¬ 
pany. 

Plaintiff, “for the purpose of fixing the responsibility of 
the defendant in the premises.” offered in evidence the oper¬ 
ating agreement of October 24, 1007. between defendant, 
therein called the “Philadelphia Company” the South¬ 
ern Railway Company, therein called “Southern Company” 
the Baltimore & Ohio Railroad Company, therein called the 
“Baltimore Company” : the Washington Terminal Company, 
therein called the “Terminal Company,” and two other rail¬ 
road companies whose corporate names need not be enumer¬ 
ated here. The agreement recites that “for the better ac¬ 
commodation of the passenger traffic of their (the Phila. and 
Balto. Co.’s) lines and of the other railroad companies which 
mav secure the right to use the same” said two companies 
by congressional legislation were required to construct and 
had constructed a passenger station and terminals in the city 
of Washington, with tracks and other necessary facilities per¬ 
taining thereto, same for purposes of operation and account¬ 
ing being divided into four zones or divisions, the tracks and 
appurtenant properties in zone or division number 1, wherein 
the deceased received his injuries, being owned by the de¬ 
fendant Philadelphia. Baltimore and Washington Railroad 
Company and used by the other companies under the terms 
and conditions prescribed in the following pertinent pro¬ 
visions of the agreement, which are here reproduced for con¬ 
venience : 
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‘‘First. Each of the respective companies, parties 
ot the first, second and third parts, hereby severally 
grants to Southern Company, Chesapeake Company 
tind to Washington Company respectively (conjointly 
with such other railroad companies as may at any 
time hereafter be granted the right to use the same) 
the right to move in their own passenger trains, 
hauled by their own locomotives , over the railroad and 
facilities hereinafter described, all their passenger, 
mail and express traffic destined l>etween points on, or 
that can l>e reached via the lines owned, controlled or 
operated by each of said parties of the fourth part 
south of the Long Bridge and the city of Washington 
and points upon, or that can l>e reached via the lines 
of the said Philadelphia Company, Baltimore Com¬ 
pany and 1 erminal Company, or lines owned, con¬ 
trolled or operated by them or with which they are 
affiliated in interest : and for such purpose, the Phila¬ 
delphia Company hereby grants respeetivelv to the 
said Southern Company, Chesapeake Company and 
” ashington Company, the right to move their re¬ 
spective passenger trains over that part of its railroad 
between the south end of the Long Bridge and its 
connection with the railroad of the Terminal Com¬ 
pany next referred to.” * * * (The line of rail- 

road just mentioned includes the tracks involved in 
this case.) 

“Fourth. To further preserve and protect the rights 
of all companies which are hereby, or may be here¬ 
after. granted the use of the railroad property, pas¬ 
senger terminal, and Eckington car and engine yard 
of the Philadelphia Company, Baltimore Company 
and the Terminal Company, to accord equal rights 
and facilities in such use to all trains and cars of the 
same class of each of the said companies, and to pro¬ 
vide for the physical management and efficient opera¬ 
tion thereof, that part of the said railroad property 
extending from a point of junction with the main 
line of the Philadelphia Company at Virginia avenue 
and Second street S. W., to the north side of Florida 
IP® 1 ! 116 an ^ a l so the said passenger terminal and 
Eckington car and engine yard all as designated in 
paragraphs numbered >. :>>. and 4 of Article First 
hereof, shall be operated and used under and subject to 





such rules and regulations as the Hoard of Managers, 
hereinafter provided for, may approve. Such Hoard 
shall consist of six managers, of whom one shall be ap¬ 
pointed by said Philadelphia Company, one by the 
Baltimore Company, one by the Terminal Company 
who shall, ex officio, be chairman of the board, one by 
the Southern Company, one by the Chesapeake Com¬ 
pany, and one by the \\ ashington Company. The 
Terminal Company through its superintendent, or 
other proper otticer appointed by it, shall maintain 
and operate the said railroad property, passenger 
terminal and yard, designated in paragraphs num¬ 
bered 2, 3 and 4 of Article First hereof, and have the 
control and supervision of all agencies and employees 
connected therewith, and shall enforce such rules and 
regulations for the etlieient operation and use thereof 
as may be necessary to make this agreement effective, 
t<> protect and preserve the rights of the Terminal 
Company, the Philadelphia Company, and the Balti¬ 
more Company, as well as the rights to the use of the 
property by said parties ot the fourth part, and other 
railroad companies to whom rights may be granted 
by said Terminal Company, the Philadelphia Com¬ 
pany, and the Baltimore Company, in accordance 
with the terms of the respective agreements which 
may be made, granting such right of use. For this 
purpose the Philadelphia Company hereby appoints 
the Terminal Company its agent to operate that 
part of its said railroad property designated in para¬ 
graph numbered of Article First hereof, and the 
Philadelphia Company and Baltimore Company 
hereby appoint the Terminal Company as their agent 
to operate the said yard and appurtenances, owned 
jointly by them at Eckington, and designated in 
paragraph numbered 4 of Article First hereof, for and 
until the said companies by the proper corporate ac¬ 
tion may determine to directly operate their own 
property. Such determination shall not, however, af¬ 
fect the rights of the said companies, parties of the 
fourth part, or any other company which may be 
granted similar rights, to use the said railroad prop¬ 
erty and yard respectively or jointly owned, as 
granted by this agreement. 

“In the exerciso of the rights granted by or re- 
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served under the terms of this agreement, each of the 
parties to this agreement agrees to run its locomotives 
and cai*s on the said railroad property, passenger termi¬ 
nal and Eckington car and engine yard, designated 
in paragraphs numbered 2, 3 and 4 of Article First 
hereof, under the rules and regulations prescribed by 
.''aid board ot Managers and while on the railroad and 
property designated in paragraph number T of 
Article hirst hereof (the tracks where the accident oc¬ 
curred being included in the property described in 
paragraph ‘1' just mentioned) under the rules and 
regulations prescribed by the Philadelphia Company; 
and the trains and employees of each of the parties 
hereto while in or upon the said railroad and prop¬ 
erty shall be subject to such rules and regulations and 
to the orders of the superintendent or other proper 
othcer, of the Terminal Company and of the Phila¬ 
delphia Company, respectively. ' In order to secure 
the enforcement of such regulations and equal justice 
to all parties using said railroad property, passenger 
terminal and Eckington car and engine yard, it is 
stipulated that any employee below the rank of Super¬ 
intendent ot any of the parties to this agreement, shall 
at any time be removed from service on, or in con¬ 
nection with the property covered by this agreement 
upon complaint, in writing, addressed to the general 
manager of the company employing the individual 
complained of or, in case of an employee of the Termi¬ 
nal Company, to the superintendent of that company 
by the chief executive officer of any other one of the 
parties hereto or by the said superintendent of the 
lerminal Company; but such removal shall not pre¬ 
vent the employment elsewhere of the individual so 
removed.” 


‘Fifth. All claims for loss and damage arising from 
or in connection with the administration, operation 
and use of said railroad property, passenger terminal 
and Eckington car and engine vard. described in 
paragraphs numbered 2, 3 and 4 of Article First of 
this agreement, and from the acts or omissions of all 
the agencies and employees connected therewith and 

V*5 e i ™P e ™ sion > jurisdiction, and direction 
of the Philadelphia Company, the Baltimore Company 

or the Terminal Company, the respective owners 



thereof, and all suits based thereon which may be in¬ 
stituted against either of the parties hereto, or any 
other railroad company granted the use thereof, shall 
he cared for, dealt with, adjusted, defended, or other¬ 
wise disposed of by said Terminal Company, and all 
moneys paid or payable in adjustment or settlement 
thereof, and for costs and expenses incurred in con¬ 
nection therewith, shall be treated and considered as 
part of the cost and expense of operation, and in¬ 
cluded in the monthly accounts, and the same shall 
be ascertained in the manner, and shall be apportioned 
among, and paid by, the several companies as is here¬ 
in! >e fore provided with respect to other expenses of 
operation and maintenance: Provided, however, That 
all losses and damages resulting from the fault or 
negligence of employees solely in the service of, or 
from defective equipment of either of the parties 
hereto or of any other railroad company which may 
be granted the use of said railroad property, passenger 
terminal and Eekington car and engine yard, whether 
sustained by another of the parties hereto or by third 
persons, shall be wholly borne by that party whose 
employees are at fault, or negligent, or whose equip¬ 
ment is defective; and such party shall be wholly re¬ 
sponsible and liable for the consequences thereof; and 
whenever loss or damage to property of more than 
one of the parties hereto shall be sustained through 
their joint negligence, then each party so jointly negli¬ 
gent shall bear its own loss, but loss or damage caused 
to third persons or to any of the parties hereto not 
negligent by such joint negligence shall be borne 
equally by the parties so jointly negligent. In case 
any dispute shall arise between any of the parties to 
this agreement as to loss or damage or liability for 
any claims therefor, the same shall be determined and 
decided by the Hoard of Managers provided for in 
Article Fourth hereof.and their decision shall l>e bind¬ 
ing upon said parties. Any other railroad companies 
admitted to the joint use of the railroad property, pas¬ 
senger terminal, and Eekington car and engine yard 
of said Philadelphia Company, Baltimore Company 
and Terminal Company, shall assume the same liabili¬ 
ties and responsibilities provided for in this article in 
connection with the parties to this agreement. 
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All claims for loss and damage arising from or in 
connection with the use of the property described in 
paragraph 1 of Article First of this agreement (the 
tracks where the accident occurred being included in 
the property described in paragraph *1' just men¬ 
tioned), and from acts or omissions of agencies and 
employees connected therewith, and all suits based 
™i s t al1 b® dealt with, and disposed of, by the 
ailadelphia Company in the same manner as here¬ 
inbefore provided in respect to claims and suits to be 
dealt with by the Terminal Company, and all pay¬ 
ments made on account thereof by the Philadelphia 
Company shall be apportioned among and paid by the 
companies responsible therefor, such responsibility to 
be determined m accordance with the method herein¬ 
before provided in respect to the apportionment and 
payment of amounts paid by the Terminal Company 
on account of like claims or suits. ,, 

At the close ol the plaintiff’s evidence, counsel for the 
defendant moved the court to direct a verdict in favor of the 
defendant upon the ground that the evidence failed to show 
(1) any negligence on the part of the crew of the colliding 
engine; (2) that the accident was the result of the negligent 
act of the deceased in stepping from a place of safety to a 
place of danger on the track immediately in front of the 
engine; (3) that if there was any evidence tending to show 
neg igence on the part of the engine crew, it was the negli¬ 
gence of employees of the Southern Railway Company for 
which the defendant was not responsible. To this motion 
the learned trial justice replied as follows. 

"I think we had hotter divide this motion, Mr. 

. ‘“Kenney, and so lar as the question of negligence 
is concerned I will overrule the motion and allow an 
exception. Of course, if you introduce evidence you 
wil have to renew it On the other question, I am 
inclined to overrule that and submit the question to 
the jury subject to the opinion of the court on the 
question arising under the contract, which I think 
is a very grave question, and one that ought to be 
very carefully considered. I think it requires a very 
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close analysis of the contract, much closer than 1 
have been able to give it from the reading of it here. 
If counsel are willing, I should like to submit—over¬ 
ruling this motion on the question of negligence and 
saving the rights of the parties thereto—the question 
if they lind negligence, and let them return their 
verdict subject to the opinion of the court on the 
question of liability/’ 

“Mr. Chamberlin: l think that is desirable, your 
honor.’’ 

“The Court: Very well.” * * * 

Thereupon certain testimony was given on behalf of the 
defendant, the purport of which is sulliciently indicated by 
what has already been stated. 

At the conclusion of all the testimony, defendant renewed 
its motion for an instructed verdict upon the grounds above 
specified, which motion was overruled and the case was sub¬ 
mitted to the jury pursuant to the understanding with 
counsel. 

The jury returned its verdict for $500 net in favor of 
plaintiff, subject to the opinion of the court, on the point 
of liability. 

Motions for new trial on part of plaintiff and for judg¬ 
ment upon the reserved point of law were duly made and 
argued by counsel for the respective parties, and upon con¬ 
sideration by the court, new trial was denied and judgment 
given in favor of defendant. 

From this judgment plaintiff has appealed, assigning as 
sole error the granting of defendant's motion for judgment. 
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ARGUMENT. 

Pertinent Statutory Provisions. 

J ho defendant was not only authorized, but was required 

2 a,,s f C,m « rcss t0 enter into arrangements permitting 
the Southern Railway Company to use the defendant’s tracks 
at tne point in question. 

Act of Feb. 12, 1901, 31 Stats. L. 767, 

Act of Feb. 28, 1903, 32 Stats. L. 909. 


Section 9 of the act of 1903, provides: 

“■"r, l 5 allil "'»'e «nd Ohio Railroad Company, the 
1 hil.idclplua, Halfimore and Washington Railroad 
Company, and the said terminal company (afterwards 
known as the Washington Terminal Company) shall 
have power to contract each with the other, or with 
" tl,e "the*®, w «ith any other railroad company 

" ,se f |K r nRCr traffic ™«y he moved 

' ;'r r0 ^Y’ e,the - r ° f said two reilroad com¬ 

panies as provided m section eleven, in regard to the 

construction, maintenance, use, or operation of any 

station'■ !’/ nn| road, terminals, terminal tracks, 

stations, or other works or properties, held, owned 

! y an .y " f sa "' companies within the 

.be ll f P°, Umb,a> ° r a,, thorized so to be, or for 
the lease ot the same upon such terms as may be 

tracT” nP ° n bet ' Veen the P arties any such con- 


Section 11 of the act of 1903, provides: 

fnllJev- ?•"' rallr,,a< l company now or hereafter law- 
f ; . ex ' st 'i!« al ? d authorized to extend a line of rail¬ 
road into he District of Columbia, or having secured 
the right to operate over the lines of any other then 
existing railroad, to a point of connection with the 
racks of said terminal company, shall have the right 

he payment"^? ° f Sa " '‘f,' 0n and term >nals upon 
„„ ! f \ e ol •' reasonable compensation for the 

use of the same: and it the parties be unable to agree 
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upon such terms, then the same shall be prescribed 
by the Supreme Court of the District of Columbia, 
upon petition of either party in interest, under such 
rules of procedure as the said court shall prescribe.” 

It should he noted that section 10 of the act of 1901, 
which was continued in force by the 1903 act, except in so 
far as it was specifically changed by that act, provides: 

“That as to square southeast of square two hundred 
and sixty-seven and square two hundred and seventy 
the Southern Railivati Company (a railroad corpora¬ 
tion of the Shite of Virginia, whose trains now move 
and are expected to continue to move to and from 
Washington over the tracks of the said Baltimore and 
Potomac Railroad Company and Washington South¬ 
ern Railway Company under agreements existing or 
hereafter to he made with the last named companies 
granting the necessary right therefor) and its suc¬ 
cessors shall have the same rights of, acquisition by 
purchase or condemnation, to he exercised under the 
same conditions, as are in this act provided for the 
acquisition of additional land by the Baltimore and 
Potomac Railroad Company; and such squares when 
so acquired may he used by said Southern Railway 
Company and its successors to accommodate the 
handling and delivery of local freight traffic and for 
its other corporate purposes in the District of Co¬ 
lumbia.” 

As shown by section 1 of act of 1903, the defendant, 
Philadelphia, Baltimore and Washington Railroad Company 
is the successor of the Baltimore and Potomac Railroad Com¬ 
pany above mentioned. 

In support of her single assignment of error appellant's 
counsel suggest three grounds of legal liability on the part 
of defendant in the circumstances which supposedly render 
the action of the learned trial justice and the judgment en¬ 
tered by his order erroneous. 




✓ 
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Reply to Appellant’s Point 1. 

On the trial it was conceded hv the defendant that the de¬ 
ceased had been in the employ of defendant and its prede¬ 
cessor for many years; that “one of his duties was to look out 
for (the) signal lamps;” that while “engaged in the 
performance of his duties at a place where he had a right to 
be” he was struck by an engine of the Southern Railway Com¬ 
pany. and died within a few hours. 

In view of the evidence of Walker, the Southern Railway 
engineer, who was driving the engine that inflicted the in¬ 
juries and the only person testifying affirmatively as to the 
conduct of the deceased immediately before and at the mo¬ 
ment of the collision, we venture to think that appellant’s 
first point unduly expands the effect of the concession. 

There is no evidence to the effect that the deceased was 
actually engaged in filling signal lamps at the moment of in¬ 
jury. On the contrary the only positive evidence is that 
when first seen deceased was “to the north side of the track,” 
he was “clear good.” “was out of the wav,” and “gave no in¬ 
dication of an intention to change his direction,” “he was off 
the track and just before the engine got to him he turned a 
little and stepped right up in front of my (the) engine,” he 
“was doing nothing otherwise than walking along arid he just 
turned and never looked back at all.” 

There is no basis in law for the suggestion that even if 
“performing duties in the interest of both companies on a 
track used bv them in common” the defendant and the South- 
ern Company necessarily or even probably “would be jointly 
and severally liable” for the death—certainly neither would 
l>e liable in the absence of negligence on its own part. There 
was no attempt to prove joint negligence and no negligence 
whatever on the part of defendant was shown. Apart from 
some specific contract or agreement to the contrary, the de¬ 
fendant is not to be held in law l>ound for the tortious acts of 
another. 
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T T nder the statutes and the provisions of the operating 
agreement made pursuant thereto and above quoted the 
Southern Company claimed the right and was entitled to 
operate over the tracks of defendant at the point in question. 
Its sole obligation to defendant was “to run its locomotives 
and cars, “while on the railroad and property” in question 
"under the rules and regulations prescribed by the Philadel¬ 
phia Company.” 

Reply to Appellant’s Point 2. 

I his is a different case from that of a railroad 
company, given a franchise to operate in a certain jurisdic¬ 
tion and undertaking to lease its entire road and franchise to 
another corporation, without having statutory authority so 
do. In such a case, it has been broadly stated .as a general 
rule the lessor remains liable for the negligent acts of em¬ 
ployees of the lessee so far as tin* (/cue ml public is concerned, 
the reasons for the rule being concisely stated in the early 
cases of 

Ohio Miss. R. R. vs. Dunbar, 20 Illinois, 624. 

Nelson vs. Vermont & Canada R. R., 26 Vermont, 
717. 

The Federal courts, however, hold that even though a 
company cannot divest itself of its obligations under its char¬ 
ter to the f/eneral public by leasing its road and franchise to 
another company, nevertheless, it will not be liable for in¬ 
juries to employees of the lessee company. 

Milliard vs. Spartanburg. U. & C. R. Co., 124 Fed., 
796. 

TTukill vs. Mavsville & R. S. R. Co., 72 Fed.. 745, 
752 (able opinion by Judge Taft). 

It is held that a State statute expressly declaring that a 
railroad company leasing its road shall be jointly liable with 
the lessee in all rights of action accruing to any one for negli- 





gence or defaults in the operation or maintenance of the 

th f er r Vith ’ a,,pHes liabilities aris- 

ployer.t “ dutles 88 a carrier - not as an em- 

Beltz m. B. & O. R. R. Co., 137 Fed., 1016. 

Axline vs. Toledo, etc., Co., 138 Fed., 169. 

While a very few cases may be found to the contrary in 
State courts, notably in Illinois as shown by the case of 
Chicago, B. & Q. R y . TO . Wi|] ar d 220 U S 413 u 

courts have declared the rule to l« that where there is an 
express authority to lease all property and franchises to an- 

SontvTv Pa T’ T "'! lere ,, thCre is U « eneral statutory au- 
thority by which railroad companies mav lease to other 

roads, the lessor company is exempt from liability for torts 

committed by the lessee. The authorities upon this point are 

lulton inTl eT 'T 0 ' 1 ** ''"'T' aftenvards Associate Justice, 
V. R Co., 57 S ,'Ter Arr ° WSmith W Nashvi " e and 

See also 

Curtis vs. Cleveland, etc., R. Co., 140 Fed., 777. 

In C. & O. R. R. vs . Howard 178 II <5 icq „o: 

14 App. D. C., 262, cited by appellant, the’lessor company 
retained its control of the train in question and was of course 
responsible for an injury to a passenger on such train not’ 
withstanding the existence of a lease. 

In the case of Chicago, B. A Q. Ry. vs. Willard, 220 U S 
413, upon which the appellant relies, one railroad compand 
undertook to lease its entire road and franchise to anther 

rZt an T he T ,Preme C ° nrt ° f the United States merely 

held that under the statutes and decisions in the State of 
Illinois the lessor company could not in that way escape 
liability for the torts of employees of the lessee company 
In second paragraph of the quotation from the WillardSe 


in appellants brief beginning “We think this court is com¬ 
mitted to the view,’’ it is to l>e noted that the words “this 
court” refer to the Illinois court and not to the Supreme 
Court of the United States. 

In the present case, as shown by the statutes al>ove quoted, 
the defendant was not only authorized, but was required to 
allow the Southern Railway Company to operate trains over 
its tracks, and, as shown by the agreement above quoted, no 
attempt was made by defendant to lease all or any part of 
its road and appurtenances to the Southern Railway Com¬ 
pany. 

Hut appellant suggests that the defendant did not give its 
employee a safe place to work. The evidence fails to dis¬ 
close any unusual or peculiar conditions at the place of the 
accident, 

“A railroad yard, where trains are made up, neces¬ 
sarily has a great number of tracks and switches close 
to one another, and any one who enters the service of 
a railroad corporation connected with the movement 
of trains assumes the risks of that condition of 
things.” 

Randall vs. B. & O. R. R. Co., 109 U. S., 478. 
Tuttle vs. Detroit, G. IT. & M. Ry., 122 U. S., 
189. 

Smith had been employed in this railroad yard for many 
vears and was entirelv familiar with his surroundings. He 
knew that trains and engines were constantly passing back 
and forth over the tracks. Even under the Employers’ Lia¬ 
bility Act, where there has been no violation of the Safety 
Appliance Acts, “the defense of assumption of risk remains 
as at common law.” 

Southern Ry. Co. vs. Crockett, 234 U. S., 725. 
Seaboard Air Line Ry. vs. Horton, 233 U. S. 492. 

“The common law rule is that an employer is not 
a guarantor of the safety of the place of work or of 
the machinery and appliances of the work; the extent 
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of its duty to its employees is to see that ordinary 
care and prudence are exercised, lo the end that the 
place in which the work is to he performed and the 
tools and appliances of the work may be safe for the 
workmen. (Citing cases.) To hold that under the 
statute (Employers’ Liability Act) the railroad com¬ 
pany is liable for the injury or death of an employee 
resulting from any delect or insufficiency in its cars, 
engines, appliances, etc., however caused, is to take 
from the act the words ‘due to its negligence.’ The 
plain effect of these words is to condition the liability 
upon negligence; and had there been any doubt be¬ 
fore as to the common law rule, certainly the act 
now limits the responsibility of the company as in¬ 
dicated.” 

Seaboard Air Line Ry. vs. Horton, 233 U. S. 

492, 501, 502. 

1 he evidence, positive and uncontradicted, shows that 
Smith was in a place of safety north of the track; that he 
carelessly stepped in front of a moving engine, without 
taking any precautions and without having given any in¬ 
dications of intention so to do. \\ hatever may be the fact 
as to the alleged negligence of the Southern Railway crew, 
there is no evidence of any act or omission of the defend¬ 
ant, its servants or agents, which operated either approx¬ 
imately or remotely to cause the accident, or of any act or 
omission on the part of the defendant which had rendered 
the place of work unsafe. 

Reply to Appellant’s Point 3. 

Do the Terms of the Operating Agreement Above Quoted 

Impose Any Liability upon the Defendant under the Cir¬ 
cumstances? 

The engine which struck the plaintiff’s intestate was a 
Southern Railway engine, operated by a crew “solely in the 
service” of the Southern Railway Company. The plaintiff’s 
right to recover rests entirely upon the alleged negligence 

31 
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of some member of the Southern Railway crew. There is 
no evidence of any negligence whatever upon the part of 
any employee, ollicer, or agent of the defendant unless the 
alleged negligence of the former properly may be imputed 
to the latter. 

Under Article First of the agreement, the Southern Com¬ 
pany, Chesapeake Company, and Washington Company are 
given “the right to move in their own passenger train, 
hauled by their own locomotive#, over the railroad and 
facilities” of the defendant therein described, all their 
passenger, mail, and express trallic, etc. 

Under Article Fourth, the Southern Company agrees to 
run its locomotives and cars while on the railroad and prop¬ 
erty of the defendant (at the point where the accident oc¬ 
curred) under the rules and regulations prescribed by the 
defendant, and the Southern Company’s trains and em¬ 
ployees while upon said railroad are subject to such rules 
and regulations and to the orders of the superintendent or 
other proper ollicer of the defendant. The defendant did 
not have the right to remove or discharge an employee of 
the Southern Company below the rank of superintendent, 
as stated in appellant s brief, but in order to enforce its rules 
and regulations, the defendant could, under Article Fourth, 
address a written complaint to the general manager of the 
Southern Railway Company requesting that official to dis¬ 
charge one of his own employees. The defendant could 
issue and enforce general rules and regulations governing 
the movement of trains over the tracks in question; the de¬ 
fendant could no doubt prescribe what particular tracks 
should be used by some trains and what tracks should be 
used by others, and, within certain limitations, could say 
what time or times Southern Railway trains could pass over 
the tracks. No negligence in this respect is alleged or proved. 
The defendant had no control over or responsibility for the 
personal acts of the engineman of the Southern Railway 
engine. If the engineman’s personal negligence or the fire¬ 
man’s personal negligence caused the accident, the Southern 
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Railway alone was responsible therefor. The Southern Rail¬ 
way engineman was operating the engine on his own master’s 
business, as the evidence shows, and not on the business of 
the defendant. 


The various conclusions which the appellant’s counsel at¬ 
tempt to draw trom the phraseology used in the agreement 
are not justified. Article Fifth provides that “all claims for 
loss or damage arising from or in connection with the use 
ol the property" of the defendant at the point in question 
and “from acts or omissions of agencies and employees con¬ 
nected therewith and all suits based thereon, shall be dealt 
with, and disposed of" by the defendant. From such pro¬ 
vision, the appellant concludes that “it was not only con¬ 
templated but specifically agreed that the defendant com¬ 
pany was the company to be looked to in just such a situa¬ 
tion as has arisen here,” but the court’s attention is specially 
directed to the further provision of article fifth: 


“That all lo sses and damages resulting from the 
fault or negligence of employees solely in the service 
of. or trom defective equipment of either of the parties 
hereto * * * whether sustained by another of 

the parties hereto or by third persons, shall be wholly 
borne by that party whose employees are at fault or 
negligent, or whose equipment is defective; and such 
party shall be wholly responsible and liable for the 
consequences thereof .” 


The appellant seeks to dismiss these important provisions 
of the contract by remarking that they are of no “practical 
importance and only relate to a question of bookkeeping 
as to whether the defendant “should be called upon to pay 
out of one or another of its several purses.” 


Appellant’s counsel do not and they cannot point out any 
words in the agreement tending in anywise to support the 
statement made on the last page of their brief, viz: that “all 
control of its operatives, while using this portion of the 
track was relinquished by the Southern Railway to the de¬ 
fendant.” 




This statement has no basis in either fact or law. 


Finally, appellant’s counsel state that under the agree¬ 
ment the board of managers therein mentioned should de¬ 
termine what company is res{>onsible. It is true that the 
agreement provides that any dispute between the companies 
shall submitted to a certain board of managers for arbi¬ 
tration, but there is and can be no dispute between the com¬ 
panies in this case, it l>eing perfectly evident that no em¬ 
ployee of the defendant, other than the deceased himself, 
was in anv way connected with the accident. 

•7 *7 


It is apparent from the allegations of the declaration that 
plaintiff instituted this suit against the Philadelphia Com¬ 
pany, the employer of the deceased, rather than against the 
Southern Railwav Company, so as to benefit from the Em- 
plovers' Liability Act. The learned trial justice, over the 
objection of defendant, charged the jury that the Employers’ 
Liability Act applied and in the circumstances that con¬ 
tributory negligence on the part of the deceased should not 
operate as a bar to the action, but should only be considered 
in mitigation of damages. 

As shown by the above quotation from the Ilorton case, 
under the Employers’ Liability Act, it is still necessary to 
prove definitely that the injury or death resulted in whole 
or in pail from the negligence of one or more of the officers, 
agents or employees of the employing carrier. 


Seaboard Air Line Ry. cs. 


Ilorton, 233 U. S., 492, 501. 


The engineer and fireman of the Southern Railway Com¬ 
pany cannot lx? considered employees of the defendant. 

“We are of opinion that Congress used the words 
‘employee’ and ‘employed’ in ihe statute (Employers’ 
Liability Act) in their natural sense, and intended 
to describe the conventional relation of employer and 
employee.’’ 

‘ Robinson rs. I>. & 0. R. R. Co., 237 U. S., 94. 
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In Chicago & Alton Company vs. Wagner, 239 U. S., 452, 
an employee of the Burlington Company sued the Chicago 
Company for an injury sustained when running a Burling¬ 
ton train, through striking a semaphore post on the right 
of way of the Chicago Company, which was used by the 
Burlington Company under a trackage arrangement. The 
action was not brought under the Employers’ Liability Act, 
and as to the possibility of an action under that act. the 
court said: 

‘‘The action was not brought under that act. There 
were allegations in the original declaration to the 
effect that Wagner at the time of the injury was 
engaged in interstate commerce as the employee of 
the Burlington Company, but it seems to have been 
agreed upon the trial that the action was not governed 
by the Federal statute; and this indeed was manifest, 
{is the Burlington Company was not a party to the ac¬ 
cident. and the Alton Company was not the plaintiff’s 
employer.” 

Tn ITamble vs. A., T. & 8. F. Co.. 164 Fed., 410, the action 
was brought against the Atchison Company bv {in employee 
of the Southern Pacific Company because of a collision be¬ 
tween the Southern Pacific train, on which plaintiff was em¬ 
ployed. and Jin Atchison train which was running on the 
Southern Pacific track under a license from the Southern 
Pacific to operate thereon. The court said: 

“On what principle should the Southern Pacific 
Company be held liable for the negligence of the 
servants of another company in doing acts over which 
it had no control in fact? In cannot be said with 
any due regard for the meaning of words that the 
servants of the defendant in error were the servants 
of the Southern Pacific Company. Notwithstanding 
that they were on the road of the latter, they were at 
{ill times about their own master’s business. They 
were not working for the Southern Pacific Company 
or rendering that Company any sendee. The most 
that can be said is that for the time being while serv- 


/ 
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ing their own master, they were under the direction 
of the Southern Pacific Company as to certain pre- 
seribed regulations concerning the time ot shirting 
and stopping their train and the rules of the road, 
regulations essentially necessary for tlie safety of the 
trains of both companies. In other respects they re¬ 
mained the servants of the company in whose service 
they were, by which they were hired and discharged, 
and from wihch they received their compensation. 
* * * 

“The test of the master's liability, therefore, is 
whether the act done by the servant was at the time 
and place, done in the course of the servants employ¬ 
ment and while the servant was under the masters 
control, and lie is under the master’s control at all 
times while the master has the right to control him, 
whether he exercise control or not. The servants ot 
the Santa Fe Company in operating their trains, were 
in the general employment of that company and sub¬ 
ject to its control. They were not subject to the con¬ 
trol of the Southern Pacific Company except as to 
certain specified acts. Tn all other respects they were 
answerable to their master. The Southern Pacific 
Company had no power to hire or discharge them, or 
to compel them to exercise care in operating their 
master’s train. No diligence on the part of that com¬ 
pany as far as the record before us shows could have 
averted the accident. To avoid liability the original 
master must resign full control of the servant for the 
time being. It is not sufficient that the servant is 
partially under the control of another.” 


A trackage arrangement, which was very similar to the 
one involved in the present case, was considered by this 
court in Jennings vs. P.. B. & \V. R. R. Co., 29 App. P. C., 
219, where it was held that employees operating trains of 
the Southern Railway Company over the tracks of the P.. B. 
& AY. R. R. Co. were no tfellow-servants of employees of the 
latter company, the following language from the opinion 
being specially applicable here: 


‘‘The defendant owned, controlled and operated the 
tracks, switches and appliances necessary for entrance 
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to and egress from what is known as the Pennsylvania 
Station in the City of Washington. By some arrange¬ 
ment between the defendant and the Southern Rail¬ 
way Company, an independent corporation, the latter 
ran its trains into the Station, using the defendant’s 
tracks between the same and its connection therewith 
at or near the Potomac River. The train employees 
of the Southern Railway Company, when running on 
defendant’s tracks were subject to the rules, regula¬ 
tions and orders of the latter. These rules and orders 
related to the movement of the train, the observance 
of signals, and nothing more. 

‘‘The law seems to be well settled that an arrange¬ 
ment of the kind between independent corporations 
does not make the employees of the owner and the 
licensee, respectively, fellow-servants, so as to bring 
them under the rule of law applicable to such rela¬ 
tion.” (Citing cases.) 

The case of Georgia Railroad vs. Friddell, 79 Georgia, 
489, is singularly in point with the case at bar. The 
Georgia Railroad and the Richmond & Danville Railroad 
were both authorized by their charters to enter the city of 
Atlanta and under an arrangement between them, the Rich¬ 
mond <k Danville Company used the tracks of the Georgia 
Railroad. Friddell was employed by the Georgia Railroad 
as a switchman and while attending to his duties on the 
tracks of the Georgia Railroad, he was injured by the neg¬ 
ligence of a crew of the Richmond & Danville Company 
operating a train belonging to that company. Friddell sued 
his own employer, Georgia Railroad, and obtained a verdict 
On appeal, the Supreme Court of Georgia reversed the judg¬ 
ment, saying: 

“We think it makes no difference whether there 
was a contract or not. If each of these companies 
had a chartered right to come into the city of Atlanta, 
as each of them had, they could use a common track 
at a terminal point belonging to them jointly, or 
tracks in common belonging to them severally ; and 
in the use of either each company would be upon its 
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own franchise. It would not be operating the fran¬ 
chise of the other company. That is the distinction. 
\nd hence, the verdict in this case was wrong. There 
could he much said in favor of several companies 
having the privilege, which we think they have, to 
use the same track in common in a city; and we know 
of nothing that would subject one company to its 
employees (though to passengers the rule of liability 
would be different) for the negligence of employees 
of another company. The risk of service covers this. 
And the employee is not without redress. lie cannot 
sue his own master, hut he can sue the other company, 
the one whose employees were in tault, and reco\ei 
against it; and we think that is the redress proper 
for such an injury." 

There is no evidence tending to prove any negligence 
whatever on the part of any otlicer, agent or employee of 
the defendant and there is no basis in law for claiming that, 
under the terms of the agreement, or otherwise, the defend¬ 
ant should l»e held responsible for alleged negligent acts of 
the employees ot the Southern Railway Company. 

It is. therefore, respectfully submitted that the judgment 
of the lower court should he affirmed. 

FREDERIC D. McKENNEY, 
JOHN S. FLANNERY, 

G. BOWDOIN CRAIGHILL, 

Attorneys for Appellee. 
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